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VEMORANDUM OPI NI ON ON LANDLORD S MOTI ON
FOR | MVEDI ATE POSSESSI ON OF PREM SES

The issue in this <case is whether a lessor is entitled to
i medi ate possession  of non-resi denti al real estate from a debtor in
possession after the 60 day time period under 8365(d)(4)! has expired

without an effective assunption of the |ease by the debtor in possession

On Novenber 9, 1989, Chris Kay Foods East, Inc. ("Debtor") filed
a voluntary petition for relief wunder Chapter 11 of the Bankruptcy Code.

The Debtor owns and operates the Palace Famly Kitchen, a restaurant |ocated

1Section 365(d)(4) states:

Not wi t hst andi ng paragraphs (1) and (2), in a
case under any chapter of this title, if the
trustee does not assume or reject an unexpired
| ease of nonresidential real property under

whi ch the debtor is the |essee within 60 days
after the date of the order for relief, or

wi thin such additional tine as the court, for
cause, within such 60-day period, fixes, then
such | ease is deened rejected, and the trustee
shall imedi ately surrender such non-
residential real property to the |essor
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at the Courtland Center Shopping Ml in Burton, Mchigan, which is owned
by Center Courtland, I nc. ("Landl ord"). Just prior to the bankruptcy
filing, the Landlord served the Debtor with a Notice to Quit, which is the
first step in an eviction proceeding in M chigan. Before the eviction could
be brought to court, the Debtor obtained a stay by filing Chapter 11

Notwi t hstanding the requirenents of 8365(d)(3),2 the Debtor did not pay its
post-petition rent. On the 60th day post-filing, the Debtor filed a notion
for approval of assunption of the |ease.

In its notion, the Debtor stated that it "cannot propose a pronpt
cure of any existing defaults in that |l ease unless a final j udi ci al
determ nation has been made as to whether such defaults actually exist."
The Debtor acknowl edged that the Landlord clainmed that unpaid pre- and post-
petition rent was due, but clained an off-set or a defense because the
Landl ord had allegedly "breached its obligations and representations to [the
Debtor] under that |ease.” It further alleged that the anmbunt the Landlord

owed the Debtor was nore than the anmount that the Debtor owed the Landlord.?3

Foll owing stipulated adjournnments, a hearing on the Debtor's
motion was held on March 7, 1990. The Debtor explained at the hearing that
t he primary basi s for its claim was t he Landl ord's al | eged
m srepresentations regarding the anticipated volunme of wmall traffic. The

Debtor sought to justify its refusal to pay post-petition rent on the sane

2Section 365(d)(3) provides in pertinent part that "[t]he
trustee shall tinely performall the obligations of the debtor
except those specified in section 365(b)(2), arising fromand after
the order for relief under any unexpired | ease of nonresidential rea
property, until such |ease is assuned or rejected, notw thstanding
section 503(b)(1) of this title."

3I't bears noting, however, that the Debtor did not list its
cl ai m agai nst the Landlord as an asset in its schedul es.
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gr ounds. The Court rejected the Debtor's attenpt to avoid the clear

dictates of 8365(d)(3), analogizing to the reasoning in Zagata Fabricators,

Inc. v. Superior Air Products, 893 F.2d 624, 628-29 (3rd Cir. 1990) (holding
that a |essee/purchaser of real property is not entitled to free possession
as a result of alleged breaches by the Ilandlord/seller, but nust instead
seek such relief as my be available under established principles of
contract |law). W therefore sustained the Landlord's objections to the
Debtor's motion and refused to approve the Debtor's assunption of the |ease.
Al t hough the 60-day tine period for assunption or rejection had expired I|ong
before the date of the hearing, the Debtor's plea that the Court not declare
the lease rejected by operation of 8§365(d)(4) was granted; we gave the
parties an opportunity to specifically address the issue at a later date.
In the neantime, however, the Court granted the Landlord relief from the
stay to pernmit it to proceed in state court to evict the Debtor and to allow

the Debtor to litigate its defenses and clainms against the Landl ord.

Conpare |In re Cybernetic Services, Inc., 94 B.R 951, 954 (Bankr. WD. M ch.
1989) (court nmodified stay to permt Jlessor to proceed in state court to
obtai n possession of the prenises).

On March 22, the Landlord requested an order from the Court
declaring that the |lease was rejected and requiring the Debtor to
i medi ately surrender the premises pursuant to 8365(d)(4). The Landl ord
argued that state law is supplanted by 8365(d)(4) when the tenant is a
debtor in possession. It mintained that by not declaring the |ease
rejected on March 7, but nerely lifting the stay of the state court eviction
proceedi ngs, we rendered the | ast clause of 8365(d)(4) neaningl ess.

The Debtor contested the notion, asserting that Mchigan |aw
permts a comercial tenant to join counterclains against a landlord for

breach of the lease to a suit by a landlord for eviction of the tenant.



M ch. Conmp. Laws 8600.5739. Mchigan law also requires that if the trial

of the counterclaim is necessary in order to determ ne the ampunt the tenant

would have to pay to avoid eviction, "the counterclaim nust be tried at the
sane time as the claim for possession . . . unless it appears to the court
t hat t he counterclaim is wi t hout merit.” M chi gan Court Rul e
4.201(Q(1)(d). The Debtor argues that by deenming the |ease rejected and

ordering immediate surrender, we would be depriving it of the procedural
protections of state |aw.

There is little doubt that, as a result of the Debtor's failure
to effectively assume the |lease within the 60-day tinme franme and its failure
to obtain an extension of that period, the lease was rejected as a nmatter

of | aw. 11 U.S.C. 8365(d)(4); In re Burns Fabricating Co., 61 B.R 955, 14

B.C.D. 654 (Bankr. E.D. Mch. 1986). The Debtor cites no authority to the
contrary. The issue then becomes whether a lessor is entitled to immediate
possession after a deemed rejection, or mnust instead be directed to state
court to pursue its rights under state | aw.

It appears that a nmjority of the courts which have addressed
this question have held that 8365(d)(4) prevails over contrary state |aw,
and that a lessor of nonresidential real property is therefore entitled to

i medi ate possession in the event of a deenmed rejection of the |ease. See,

e.g. In re US Fax, Inc., 114 B.R 70 (E.D. Pa. 1990); In re Dam anopoul 0s,

93 B.R. 3 (Bankr. N.D. NY. 1988); Iln re Gles Associates, Ltd., 92 B.R 695

(Bankr. WD. Tex. 1988); In re OP. Held, lInc., 77 B.R 388, 391 (Bankr.

N.D. NY. 1987); In re Criadores de Yabucoa, lInc., 75 B.R 96 (Bankr. D.

P.R 1987); In re Hurst Lincoln-Mercury, lInc., 70 B.R 815, 15 B.C.D. 807

(Bankr. S.D. Chio 1987); In re Bernard, 69 B.R 13 (Bankr. D. Haw. 1986);

In re Taynton Freight System 1Inc., 55 B.R 668, 671 (Bankr. WD. Pa. 1985);

In _re Southwest Aircraft Services, 1Inc., 53 B.R 805, 13 B.C.D. 814, 13




C.B.C2d 979 (Bankr. C. D. Cal. 1985), aff'd 66 B.R 121, 15 B.C D. 453, 15

C.B.C2d 1285 (9th Cir. B.A P. 1986), rev'd on other grounds, 831 F.2d 848

(9th Cir. 1987), cert. denied, 487 U.S. 1206 (1988). Cases which have held
t hat §365(d) (4) does not mandate i mredi ate  surrender i ncl ude In re
Cybernetic Services Corp., supra; In re Boston Business Mchines, 87 B.R

867, 19 C.B.C.2d 435 (Bankr. E.D. Pa. 1988); ln re Adams, 65 B.R 646, 649,

15 B.C.D. 166 (Bankr. E.D. Pa. 1986); In re Re-Trac Corp., 59 B.R 251, 258-

259, 14 B.C.D. 339, 14 C.B.C.2d 782 (Bankr. D. M nn. 1986). For the
reasons stated so convincingly by District Judge Gles in US. Fax, we
reject the Debtor's state |aw argunment, and hold that 8365(d)(4) controls
under these circunstances.

W also agree with Bankruptcy Judge Ayers' explanation as to why

rejection of a lease termnates the |ease. In re Gles Associates, Ltd.,

92 B.R at 696. See _also In _re Southwest Aircraft Services, Inc., 66 B.R

121, 123 (9th Cir. B. A P. 1986), rev'd on other grounds 831 F.2d 848 (9th

Cir. 1987), cert. denied, 487 US. 1206 (1988); In re Hawaii D nensions,

Inc., 47 B.R 425, 427-428 (D. Haw. 1985); In re Mead, 28 B.R 1000 (E.D.

Pa. 1983); In re Bernard, supra. Contra In re Picnic 'N Chicken, Inc., 58

B.R 523, 525-526, 14 B.C.D. 208, 14 C B.C 2d 475 (Bankr. S.D. Cal. 1986);

In re Storage Technology Corp., 53 B.R 471 (Bankr. D. Colo. 1985). Judge

Ayers' responsa to Storage Technology is well-reasoned and reflects the

overwhel mi ng wei ght of authority.
For these reasons, the Landlord's notion for an order conpelling

the Debtor to i mediately surrender the prenmses will be granted.

Dat ed: August 23, 1990.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



